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On the Improvement of Identification Standards for Shadow Directors
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Abstract : Although the shadow director system is premised on the separation of ownership and management
rights, it faces significant dilemmas in the practice of small and medium-sized enterprises (SMEs). Due
to financial pressure, scale constraints, and the need for survival strategies, shareholders of SMEs
often overstep the assumption of rights and responsibilities for owners under the Company Law to
engage in business operations. This not only makes them prone to becoming shadow directors but
also enables them to evade liabilities through formal resolutions. The current legislation on the shadow
director system in Article 192 of the Company Law is relatively general, resulting in highly ambiguous
and inconsistent standards for identifying the "instructions" of shadow directors in judicial practice.
This paper proposes constructing identification standards for shadow directors from four aspects:
clarifying the criteria for determining the instructions of shadow directors, establishing presumption
rules based on interest relevance (such as consistency of kinship behavior in family—owned
enterprises), introducing inversion of burden of proof to alleviate evidence dilemmas, and adding
differentiated interpretation paths consistent with rights and responsibilities. These measures aim to
balance regulatory requirements with the actual business conditions of SMEs and promote the effective
implementation of the shadow director system.

Keywords : shadow directors; controlling shareholders; actual controllers; small and medium-sized
enterprises (SMEs)
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